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A'Anya's death makes the case for ad litem changes
Politicized system does not look out for children
By RANDY BURTON
The recent death of 21-month-old A'Anya Cantley highlights our legal system's failure to ensure that abused children receive legal representation that is diligent, free of conflicts of interest and meets the standard of at least ordinary care. As we can now plainly see, a child's life literally hangs in the balance.

When a child is removed from a dangerous home, a lawsuit is filed in district court allowing Texas Child Protective Services to obtain protective custody. The judge routinely appoints an "attorney ad litem" to ensure that the child's "best interest" remains the focus of the proceeding. According to the Texas Family Code, an attorney ad litem owes the child "the duties of undivided loyalty, confidentiality and competent representation." In fact, the notion that children receive such representation is an enormous legal fiction and fraud perpetrated on the child.

The judicial system from which children should receive justice and protection is composed of judges and court personnel who often lack sufficient training in child abuse issues and, worse, are indifferent to or biased against allegations of abuse. Critical court decisions may be based on personal relationships between the lawyers and the judge rather than on sound legal principles. Consequently, the child's needs for protection and due process are given little or no consideration: The victim is returned to dangerous parents only to suffer further abuse or even death.

Reportedly, A'Anya's ad litem attorney never spoke to the police officer, doctor or caseworker who investigated her previous injuries, including burns from scalding water, bruises that looked like belt marks and a broken thumb. CPS' investigator stated repeatedly at the hearing that the home was unsafe for A'Anya and her 5-year-old brother, who had a history of similar injuries. Unable to advocate on her own behalf, A'Anya was dependent on an attorney she had never met to make the case for her protection. Instead, the ad litem urged the Juvenile Court judge to return the children based upon a "heart-to-heart" conversation with the mom. Upon the ad litem's recommendation that the baby's "best interest" would be served, the judge sent A'Anya home with the woman now charged with her murder.

Attorneys ad litem have an inherent conflict of interest: Appointed to represent the child, their true allegiance is to the judge. Rather than provide advocacy for their client, ad litems insert their personal opinions as to the child's "best interest." This should not be surprising since a child has no legal rights or voice in the courtroom. As a matter of law, until they turn the age of 18, children cannot advocate on their own behalf or retain their own attorney. They are not even a party to the very custody cases of which they are the focus of attention. Our legal system has effectively excluded children from the legal process. And who is going to complain — the little child?

The ad litem system is so badly broken that an entire support structure has been created to take its place. CASA (Court Appointed Special Advocates) volunteers evaluate the home environment when a child is in CPS custody and make recommendations to the court. Courts appoint CASA volunteers because children's attorneys are a dismal failure. Unfortunately, most CASA volunteers are not attorneys. Recently, Harris County judges have been appointing "amicus attorneys" who, presumably, back up the CASA volunteers, who back up the ad litems.

In 1993, after numerous complaints, the Texas Ethics Commission conducted an extensive investigation into the Texas family court system. The Commission's Report stated, "We believe the testimony in Houston raised questions about the administration of justice in the Harris County Family Courts." In March of that same year, the Texas Supreme Court Task Force to Examine Appointments by the Judiciary found that the ad litem appointment system "impedes the court's ability to function efficiently and can result in injustice and undermine the public's confidence in the entire system." They also found "that in some areas of the state judges use appointment income as a reward or incentive to campaign supporters."

Sadly, 14 years later, little has changed. The solution is to demand accountability from ad litem attorneys, not to create backup systems for a failed process. This is already beginning to happen in other parts of the country.

Texas leaders should take a hard look at the existing Family Code provisions pertaining to ad litems in our new legislative session. We need to demand accountability from those we pay to protect children in court. We also need a clear legal standard of what is in the best interest of the child.

I submit that there can be only one test: which environment results in the greatest protection of a child's physical and emotional well-being and safety? Judges, assistant DA's, ad litems, mental health professionals and law enforcement personnel involved in child abuse cases should all complete mandatory training on child abuse and child advocacy. Currently, there is no uniform training or standards in this highly specialized area.

Finally, guidelines for the selection of ad litem attorneys should be based upon experience and competency, and the ad litems should report to a neutral authority utilizing an independent funding mechanism.

When a child is at risk of being physically and sexually abused by his or her parents, Justice for Children believes the child should have a right to independent and competent legal representation like every other party in the case.

Burton is a Houston attorney and founder of Justice for Children, a national organization that intervenes when the system fails an abused child.
